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This article describes India’s experience with extradition and particularly looks at the 
Indian experience of extradition from the United Kingdom. The critique involves a case 
study of the Indian attempts for the extradition of Raymond Varley and Ravi Shankaran 
from the United Kingdom. A careful scrutiny of the decisions rendered in both these 
cases reveals startling inconsistencies in approach and fundamental errors in analysis 
that leave one with the impression that the denial of extradition was pre-decided, and the 
legal analysis to support this was created as an afterthought. In order to overcome this 
roadblock, this paper argues for a diplomatic offensive to highlight the unfair treatment 
of Indian requests for extradition, and also highlights the importance of reducing judicial 
oversight by India, negotiating its way into Category 1 of the Part II nations, which would 
mean that it would not have to establish a prima facie case for the purposes of Part II of 
the UK Extradition Act, 2003. This aside, the paper argues for the creation of a specialised 
committee united within the CBI and NIA which would be responsible for coordinating 
extradition efforts.

i. introduCtion

The certainty of punishment when there is a violation of rules is essential to upholding 
the rule of law. However, the capacity of nation states to implement and prosecute individuals 
for the infraction of their laws is limited by their political territory. The law of extradition 
fills	this	lacuna.	As	Justice	Kirby	observed	in	Foster v Minister of Customs and Justice, 
‘In a world of increased mobility, interactive technology and new forms of criminality, 
extradition represents an essential response to the characteristics of contemporary crime.’1
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The	high	profile	extradition	requests	for	Vijay	Mallya	and	Lalit	Modi	have	resulted	
in extradition becoming a topic of much debate in the public domain.2 Much ink has been 
spilt on the status of these extraditions and the likelihood of these accused being extradited 
to India.3 An analysis of these cases is beyond the purview of this paper. Rather, through 
the course of this paper, it is argued that despite having in place an elaborate extradition 
framework, India has repeatedly failed at having accused persons extradited from the 
United Kingdom (‘UK’), as courts in the UK have adopted an obstructionist attitude 
towards Indian attempts at extradition. Despite showering various encomiums upon India, 
courts in the UK have nevertheless denied extradition for reasons, which with the greatest 
of respect, might be characterised as specious.

To substantiate this hypothesis, this paper shall analyse the decisions rendered in two 
separate proceedings, that of Raymond Andrew Varley (a.k.a. Martin Ashley) (‘Varley’) 
and Ravi Shankaran. In the case of Varley, the extradition request was rejected by the 
Westminster Magistrates Court (‘Westminster Court’),4 which decision was subsequently 
approved by the High Court of Justice, Queen’s Bench Division, Divisional Court (‘High 
Court’).5 In the case of Ravi Shankaran, the extradition request was approved by the 
Westminster Court,6 which decision was subsequently overturned by the High Court,7 and 
the extradition rejected. 

This paper is structured in the following manner: Section II describes and analyses the 
present legal framework that governs extradition between India and the United Kingdom. 
Section III describes the factual circumstances in the case of Ravi Shankaran and the 
findings	 rendered	by	 the	Westminster	Court	 and	 the	High	Court	 thereon,	while	Section	
IV analyses the decisions rendered by the Westminster Court and the High Court in the 
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pushed-to-april> accessed 28 March 2018; PTI, ‘India seeks UK Cooperation in Vijay Mallya, 
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com/article/india/india-seeks-uk-cooperation-in-vijay-mallya-lalit-modi-extradition-4925526/> 
accessed 28 March 2018; Indiatimes, ‘India Seeks Extradition of Vijay Mallya, Lalit Modi and 
Twelve Other Fugitives from the UK’ Indiatimes (7 November 2017) <https://www.indiatimes.
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6 The Government of India v Ravi Shankaran (District Judge Evans).
7 Ravi Shankaran v The Government of the State of India [2014] EWHC 957 (Admin).
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case of Varley. Section V highlights the anomalies in these two decisions as well as the 
contradictory nature of the judgements, in order to substantiate the hypothesis of this paper. 
Section VI is the concluding section, with certain observations on the way forward and 
suggestions on how to mend this framework.

ii. uk – india extradition fraMeWork

The extradition of fugitives between India and the United Kingdom is governed 
principally by 2 instruments. The first is the Agreement Concerning The Investigation 
And Prosecution Of Crime And The Tracing, Restraint And Confiscation Of The Proceeds 
And Instruments Of Crime (Including Currency Transfers) & Terrorist Funds Between 
The Government Of The United Kingdom Of Great Britain & Northern Ireland And The 
Government Of The Republic Of India (‘UK – India Extradition Treaty / Treaty’). 
Aside from the UK-India Extradition Treaty, extradition requests to the United Kingdom 
are also governed by the Extradition Act, 2003  (‘UK Extradition Act’). 

Extradition in India is normally coordinated by the Ministry of External Affairs. The 
extradition requests are sent through the Ministry of External Affairs by the respective 
investigating agency. For matters relating to Interpol, the efforts are coordinated by the 
National Crime Bureau (‘NCB’) of the Interpol, which in India is the Interpol branch of 
the CBI.  In the United Kingdom, the Crown Prosecution Service presents the case for 
extradition before the UK Courts and usually engage Queen’s Counsel or barristers for the 
same, with the assistance of the relevant Indian agencies and special prosecutors appointed 
by the Government of India.8

Peculiarly, Mutual Legal Assistance requests under Mutual Legal Assistance Treaties 
(‘MLAT’), which are generally a precursor to an extradition request, are co ordinated by 
the Ministry of Home Affairs, with requests also being routed through the same ministry.9 
While this paper is concerned with the bleak rate of success of India in extraditions, it is 
nevertheless interesting to note that as far as requests under MLATs are concerned, which 
generally require no court interference, India’s success rate is high.  Particularly, in the 
experience of one of the authors, the assistance that has been provided by the United States, 
under MLAT’s has been exemplary. 

A. UK – India Extradition Treaty

As per its preamble, the UK – India Extradition Treaty was entered into for the 
purposes of making effective the co-operation between the two countries in the suppression 

8 For a description of the role of various actors involved in the extradition process in the United 
Kingdom: see generally, Edward Grance and Rebecca Niblock, Extradition Law: A Practitioners 
Guide (2nd edn, Legal Action Group 2015) 6.

9 Ministry of Home Affairs: IS Division – II: Legal Cell: ‘Comprehensive Guidelines regarding 
service of summons/ notices/Judicial Process on the persons residing abroad’ (11 February 
2009)	<https://mha.gov.in/sites/default/files/Guid_service_pro250309.pdf>.



of crime by making further provisions for the reciprocal extradition of offenders.10 The UK 
–	India	Extradition	Treaty	was	a	watershed	moment,	as	it	was	the	first	general	extradition	
treaty between the United Kingdom and another Commonwealth State. Prior to the treaty, 
the general extradition relations, between the United Kingdom and other Commonwealth 
states, had been carried out in line with the ‘Scheme	for	the	Rendition	of	Fugitive	Offenders’ 
by means of domestic legislation.11 

The	retrospective	application	of	the	treaty	is	clarified	in	Article	1(1),	which	provides	
that extradition would be available regardless of whether such offence was committed 
before or after the entry into force of the Treaty.12	Article	2	codifies	the	principle	of	dual	
criminality	and	defines	extradition	offences	as	those	offences	punishable	with	imprisonment	
in excess of 1 year, as per the laws of both the Contracting States.13 Article 6 and Article 7 
clarify the nature of jurisdiction that may be exercised in cases of inchoate offences or in 
circumstances where extra territorial jurisdiction is sought to be exercised.14 The rule of 
speciality which is a fundamental principle of extradition law, and which requires that a 
person once extradited cannot be tried in respect of any other offence than one for which 
he	was	extradited,	is	codified	in	Article	13	of	the	Treaty.15 The principle of ne bis idem is 
codified	 in	Article	9(3)	of	 the	UK	–	 India	Extradition	Treaty.	Article	9(3)	provides	 that	
extradition would not be available where the requested person would be entitled to be 
discharged under any rule of law of the Requested State on account of a previous acquittal 
or conviction.16 Article 5 and Article 9 identify the circumstances or grounds under which 
extradition maybe denied,17 with Article 5 clarifying that certain types of offences which 
are covered by multilateral conventions cannot fall under the political offence exception.18 
The procedure for extradition to be followed is extensively set out in the Treaty, with 
Article 11 requiring that extradition requests containing the material particulars of the 
extradition offence19 and accompanied by such evidence as would enable the Requested 
State to take a decision on the request20 must be submitted through diplomatic channels. 
Article 16 of the Treaty provides that extradition for an offence which is punishable by the 

10 Agreement Concerning The Investigation And Prosecution Of Crime And The Tracing Restraint 
And	Confiscation	Of	The	Proceeds	And	Instruments	Of	Crime	(Including	Currency	Transfers)	
& Terrorist Funds (United Kingdom and India) (adopted 22 September 1992, entered into force 
on 15 November 1993), Preamble (UK – India Extradition Treaty). 

11 Geoff Gilbert, ‘Extradition’ (1993) 42 (2) International Comparative Law Quarterly 442. (Note: 
The Fugitive Offenders Act, 1881 which was the basic intra – commonwealth extradition act 
was held to have no force in India, after coming into force of the Constitution, by the Hon’ble 
Supreme Court in State of Madras v C G Menon AIR 1954 SC 517 [11])

12 UK – India Extradition Treaty art 1. See also Gilbert (n 11) 446.
13 ibid art 2. 
14 ibid arts 6 -7.
15 ibid art 13. 
16 ibid art 9(3).
17 ibid art 5, art 9.
18 ibid art 5(2).
19 ibid art 11.
20 ibid art 14.
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death penalty shall not take place unless an undertaking is given to the effect that the death 
penalty shall not be carried out if extradited.21 Since the United Kingdom has abolished the 
death penalty, this is only relevant vis a vis Indian extraditions from the UK. 

Pursuant to this treaty, India has succeeded in the extradition of only one accused i.e. 
Samir Vinubhai Patel, who consented to such extradition,22 while the United Kingdom has 
received three accused persons from India.23  

In addition to this, there are some multi-lateral instruments that provide for extradition 
between the parties to the instrument.24  For instance, the UN Convention against 
Transnational Organised Crime (‘UNCTOC’), which has been ratified by both India and 
the United Kingdom, provides that State parties would consider the offences covered by 
the UNCTOC as extraditable offences for the purposes of their respective extradition 
treaties.25 Further, the UNCTOC provides that States Parties may not refuse a request for 
extradition on the sole ground that the offence is also considered to involve fiscal matters.26 

B. UK Extradition Act

Requests for extradition in the United Kingdom are governed by the UK Extradition 
Act, 2003, which replaced the Extradition Act, 1989. The UK Extradition Act, 2003 was 
introduced as it was felt that extradition in the United Kingdom was a time consuming 
process,	often	abused	by	high	profile	fugitives.27 

The UK Extradition Act, 2003  is divided into parts, with Part I giving effect in U.K. 
law to the European Union Framework Decision on the European Arrest Warrant (‘the 

21 ibid art 16.
22 Prasun Sonwalkar, ‘Vijay Mallya arrest: Only 1 Indian extradited from UK since treaty 

signed in 1992’ Hindustan Times (London, 18 May 2017) <https://www.hindustantimes.
com/world-news/only-1-indian-extradited-from-uk-since-treaty-signed-in-1992/story-
gWweei20KQP3Z9Hk2gJpzK.html> accessed 28 April 2018.

23 Ministry of External Affairs, Government of India, ‘List of Fugitives Extradited to Foreign 
Countries’ (Ministry	of	External	Affairs, 5 March 2018) <http://www.mea.gov.in/byindia.htm> 
accessed 28 April 2018.

24 UN Convention against Corruption (adopted on 31 October 2003, entered into force on 14 
December 2005) 2349 UNTS 41; UN Convention against Transnational Organised Crime 
(adopted on 8 January 2001, entered into force on 29 September 2003) 2225 UNTS 209 
(‘UNTOC’); Convention for the Suppression of Unlawful Seizure of Aircraft [Hijacking 
Convention] (adopted on 16 December 1970, entered into force on 14 October 1971) 860 UNTS 
105 (Note: Security Council Resolution 1373 called upon States to ensure that claims of political 
motivation are not recognised as grounds for refusing requests for the extradition of alleged 
terrorists [3(g)] & Security Council Resolution 1566: called upon States to deny safe haven 
and bring to justice, on the basis of the principle to extradite or prosecute, any person who 
supports,	facilitates,	participates	or	attempts	to	participate	in	the	financing,	planning,	preparation	
or commission of terrorist acts [2]).

25 UNTOC (n 24) art 16(3).
26 ibid art 16(15).
27 Raj Joshi and Brian Gibbins, ‘Reform of United Kingdom Extradition Law’ (2003) 51 US 

Attorney’s Bullettin, 51.



Framework Decision’).28 The European Arrest Warrant (‘EAW’) is a standardised 
extradition warrant enforceable throughout the EU. In cases involving EAWs there is no 
need to obtain a domestic arrest warrant in the requested country.29

Part II of the UK Extradition Act further divides countries into two groups. Group one 
is a group consisting of those nations which are required to provide admissible evidence 
to support the extradition request and make out a case to answer, while group two consists 
of those countries for whom this requirement is dispensed with.3 0 As on date, India falls in 
the former category and is required to provide admissible evidence of a prima facie case 
in support of the extradition request. As of present 3 3 , countries have been designated 
by the Order in Council as not having to establish a prima facie case for the purposes 
of Part II of the Extradition Act.3 1 It is interesting to note that countries such as Canada, 
South Africa, Israel and the United States are a part of the category of nations that are not 
required to provide admissible evidence of a prima facie case. The ostensible basis of 
these nations being put in this category is ‘close diplomatic relations and being trusted 
extradition partners’.3 2 However, India has to go through the rigors of the court process 
and establish a prima facie case. Readers, by the end of this paper would realise that if the 
Indian Government were serious about its extradition efforts, it would lobby diplomatically 
to have itself included as a part of the category which dispenses with the requirement of 
providing a prima facie case.

The scheme of extradition briefly put in the context of a Part II extradition is as 
follows: first, a valid extradition request complete in all particulars must be received by the 
Secretary of State for the Home Department (‘SSHD’) in terms of Section 70(4 ) of the UK 
Extradition Act. Once the SSHD satisfies himself of the completeness of the request, he 
will certify the same under Section 70(1).3 3  Once certified, the request is forwarded to the 
Magistrate’s Court,3 4  who then issues a warrant for arrest.3 5 

After being arrested, the accused has to be produced as expeditiously as possible 
before the Magistrate.36 The initial hearings post the arrest are largely procedural with 
the Magistrate satisfying himself that the documents and the request conform to the 

28 ibid 52. Colin Warbrick, ‘Recent Developments In UK Extradition Law’ (2007) 56(1) 
International & Comparative Law Quarterly, 199, 200.

29 Council Framework Decision 2002/584 on the European Arrest Warrant and Surrender 
Procedures between Member States (entered into force 13 June 2002) 2002/584/JHA.

30 Warbrick (n 28).
31 Grance and Niblock (n 8).
32 ibid.
33 ibid 133. 
34 Extradition Act 2003, s 70 (9).
35 ibid s 71. 
36	 Grance	 and	Niblock	 (n	 8)	 134.	 (Note:	 This	 creates	 considerable	 practical	 difficulties	 as	 the	

Westminster Magistrate Court is the only designated court for the whole of the UK. Regardless of 
where the arrest is effected, the accused has to be brought before this Court only as expeditiously 
as possible.)
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requirements of Section 78 of the Extradition Act, 2003.37 In addition to this, during the 
initial stages of hearing, the Magistrate must satisfy himself that the person appearing or 
brought before him is the person for whom the request has been made, that the offence 
specified	in	the	request	is	an	extradition	offence	and	that	all	documents	have	been	served	
upon the accused.38 

Thereafter, the Magistrate proceeds to consider the extradition request, and analyses 
the requests from two standpoints (a) whether a case to answer has been established for the 
purposes of Section 84 (where the accused has not been already convicted in the requesting 
state) or Section 86 (where the accused has already been convicted in the requesting state)39 
and (b) whether there exist any bars to the extradition of the accused.40 Once the Magistrate 
finds	that	there	are	no	bars	to	extradition	and	that	a	case	to	answer	has	been	established,	
the matter is referred to the SSHD. Ordinarily, the SSHD has two months to decide the 
application, and can receive representations from the accused as well.41 If the SSHD deems 
fit,	the	extradition	of	the	accused	is	ordered.		

Having analysed the framework, it is now relevant to see how this was applied to 
actual requests for extradition in the cases of Ravi Shankaran and Varley.

iii. ravi shankaran – Who is viC Branson?

Ravi	 Shankaran	 was	 formerly	 a	 naval	 officer,	 who	 upon	 retiring	 from	 service,	 set	
up companies which were involved in defence procurements, as well as in in advising 
other foreign companies seeking to supply defence equipment to the Indian military 
establishment.42 It was the case of the prosecution that Ravi Shankaran entered into a 
criminal	conspiracy	with	other	officials	who	were	then	serving	in	the	Indian	Navy,	and	were	
working at the Directorate of Naval Operations in New Delhi (i.e. Naval War Room).43 The 
purpose	of	the	conspiracy	was	to	secure	certain	classified	documents.44	so	as	to	benefit	Ravi	
Shankaran’s commercial interests.45	The	other	accused	naval	officers	namely	Commander	
Rana,	 Kashyap	 Kumar	 and	 V.K.	 Jha	 copied	 these	 classified	 documents	 which	 were	
available at the Directorate of Naval Operations,46 and Commander Rana shared a copy of 
these	classified	documents	(8	in	number),	to	a	person	using	the	email	ID.	“vicbranson@aol.
com”,47 which ID, it was alleged by the prosecution, was operated by Ravi Shankaran.48 At 

37  ibid 139. 
38  ibid.
39  ibid 146.
40  ibid 141.
41  ibid 147.
42  Ravi Shankaran (n 7) [2]. 
43  ibid [3].
44  ibid [3].
45  The Government of India v Ravi Shankaran (n 6) [21] 9.
46  Ravi Shankaran (n 7) [6]. 
47 ibid [9] – [12]. 
48 ibid [31] – [32].



the time that the other accused were being arrested in the matter, including a co-director of 
Ravi Shankaran in the companies i.e. Kulbushan Parashar,49 Ravi Shankaran himself was 
abroad.50

The Magistrate allowed the request for extradition and divided his decision into two 
parts with one decision being delivered on 19 December 2011 and the second being rendered 
on 27 March 2013. The decision dated 19 December 2011 sought to answer principally two 
questions	i.e.	first, whether the leaking of the said documents would constitute an offence 
under	the	Official	Secrets	Act,	1989	of	the	United	Kingdom	in	order	to	satisfy	the	test	of	
double criminality,51 and second and more crucially, whether basis the evidence available 
it could be concluded at a prima facie level that the email ID in question was controlled by 
Ravi Shankaran.52

Broadly put, it was held by the Magistrate that on the basis of a review of the content 
of the documents,53 and keeping in mind the geopolitical scenario between India and 
Pakistan,54 the documents had serious security implications and consequentially would 
have	infringed	Section	2	of	the	Official	Secrets	Act,	1989	(UK)	so	as	to	satisfy	the	test	of	
dual criminality.55 Additionally, relying largely on the statement recorded by Khushwaha, 
a former employee of Ravi Shankaran, the Magistrate concluded that a case to answer had 
been raised against Ravi Shankaran, for the purposes of Section 84 of the UK Extradition 
Act.56 

This aside, the Magistrate also rejected arguments raised by Ravi Shankaran to the 
effect that (a) his extradition was barred, as the request amounted to an abuse of process,57 
(b) if extradited, his rights under Article 5 of the ECHR to not be unlawfully deprived of his 
liberty would be infringed on account of the substantial period it would take to secure bail, 
pending trial,58 and (c) since the statement of Mr. Khushwaha was inadmissible in light 
of the decision in Nadeem	Akhtar	Saifi	v	The	Governor	of	Brixton	Prison	there actually 
existed no evidence on the basis of which a case to answer was made out.59 Thereafter, the 

49 ibid [2].
50 ibid [13 ].
51 The Government of India v Ravi Shankaran (n 6) [16].
52 ibid [32].
53 ibid [14] – [15]. 
54 ibid [22].
55 ibid [27].
56 ibid [32] – [34]. (Note: The additional evidence tendered by the Defence was considered by the 

Magistrate at [37] – [44]).
57 The Government of India v Ravi Shankaran (n 6) [46] – [49].
58 ibid [50] – [54]. (Note: It is interesting that the applicability of this bar to extradition was rejected 

only on the basis of the undertaking given by the CBI, which aspect it discussed in some detail 
later.).

59 [2001] 1 WLR 1134; ibid [56] – [62]. (Note: In Nadeem	Akhtar	Saifi	v	The	Governor	of	Brixton	
Prison, the	Court	held	as	inadmissible	statements	of	witnesses	as	they	were	uncertified	translated	
versions of statements actually recorded in Hindi. The Court held that a deposition which is 
recorded	in	a	foreign	language	but	unaccompanied	by	a	certified	translation,	may	not	necessarily	
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matter was referred to the SSHD. 

Naturally, Ravi Shankaran appealed the decisions of the District Judge under Section 
103 of the UK Extradition Act, and the decision of the SSHD, directing that he be 
extradited, under Section 108 of the Act.  The High Court de novo appreciated the evidence 
and contentions of the Appellant, an aspect that is discussed in greater detail in Part 5 of 
this Paper.60 The High Court in the context of Section 84 framed the same questions as the 
District Judge.61 While the High Court upheld the decision of the Magistrate in relation to 
the	first	question,62 on a reappraisal of the evidence, including the evidence adduced by 
Ravi	Shankaran	in	specific	the	expert	evidence	of	Professor	Lau	and	the	additional	affidavit	
produced by Khushwaha, the Court  concluded that in fact there was no case to answer for 
the purposes of Section 84 of the Extradition Act.63 Although the High Court denied the 
extradition request basis this point, the High Court nevertheless upheld the decision of the 
Magistrate in every other respect, denying all other arguments forwarded by the accused 
i.e. abuse of process,64 the specialty argument,65 and that extradition would violate the 
Article 5 (ECHR) rights of the accused.66

iv.  rayMond varley and the Convenient PsyChologist

Varley was involved in the sexual abuse of numerous orphans in Goa, who were in 
the care of one Dr. Freddie Peats, during the years 1989 – 1991.67 Dr. Freddie Peats ran an 
orphanage in Goa and, in addition to sexually abusing the children himself, also permitted 
various foreigners to sexually abuse the children who were in his care. Dr. Freddie Peats 
was convicted of these offences in March of 1996 and sentenced to life imprisonment, 
while others accused in the case were extradited from their countries of residence and were 
convicted in India.68 In relation to Varley, the arrest warrant was issued by the competent 
Indian Court in October of 1996, at which time he was living in Thailand.69 While no 
formal request was issued against Varley during his time in Thailand, he was deported 
from Thailand for unconnected reasons in 201270 and was eventually arrested in the United 
Kingdom, based on an extradition request made by India in 2012.71

lead	to	the	deposition	being	inadmissible	although,	generally	speaking,	certified	translation	is	
necessary. Generally reference may be made to paragraphs [42] – [49] of the decision.)

60 Ravi Shankaran (n 7) [18].
61 ibid [22].
62 ibid [28] – [30]
63 ibid [31] – [44].
64 Ravi Shankaran (n 7) [46] – [48].
65 ibid [49] – [52].
66 ibid [62] – [66].
67 Martin Ashley (n 4) 2.
68 ibid [2(i)]. (Note: Mcbride was extradited from New Zealand to India and was sentenced to 7 

years while Werner Ingo was extradited from Australia and was sentenced to 10 years.).
69 Raymond Andrew Varley (n 5) [6].
70 ibid [6].
71 Martin Ashley (n 4) [1].



The Magistrates Court was presented with an overwhelming amount of evidence in 
the form of the statements of the victims as well as other documentary evidence which 
permitted	it	to	easily	return	a	finding	that	there	was	a	case	to	answer	for	the	purposes	of	
Section 84 of the UK Extradition Act.72 As a consequence, the Magistrate’s decision was 
concerned mainly with the bars to extradition, as the three main arguments raised by Varley 
were, (a) that since there had been a substantial passage of  time since the alleged offences 
it would be unjust or oppressive to extradite him;73  (b) that the prison conditions were such 
that to extradite him to such conditions would amount to a violation of his rights under 
Article 3 of the ECHR;74 and (c) that since his mental condition was such that he would 
be unable to participate in his trial upon extradition,  it would be unjust or oppressive to 
extradite him.75 

The Magistrate rejected arguments (a) and (b), on the basis that the passage of 
time per se did not make oppressive the extradition of the accused,76 and that the prison 
conditions of India, basis the expert reports, were not such that it could be said that it 
would violate Article 3 of the ECHR.77 The rejection of the argument based on prison 
conditions	was	particularly	significant	as	this	was	the	first	instance	where	the	Government	
of India had given permission for foreign experts to evaluate prison conditions. In fact, 
Lord Ramsbottam’s report proceeded on the basis that the evaluation on prison conditions 
was to take place with respect to the attitude of the jail authorities vis-a-vis the inmates.78 
Despite having been commissioned by Varley, Lord Ramsbottam’s report was in fact relied 
upon by the Indian Government.79 

However, in relation to the argument under Section 91 of the Extradition Act, 2003, 
the Magistrate’s Court relying on the evidence given by one Linda Atterton, a chartered 
psychologist, came to the conclusion that Varley was suffering from dementia which 
maybe Alzheimer’s, and which would render it impossible for him to participate in his trial. 
Therefore to extradite him in such condition, the Magistrate’s Court held, would be unjust 
and oppressive and would therefore be barred under Section 91, Extradition Act, 2003.80 

The Government of India appealed on the limited aspect that the Magistrate’s Court 
had	 erred	 in	 accepting	 the	 evidence	 of	 Linda	Atterton	 and	 returning	 a	 finding	 that	 the	
extradition of the accused would be unjust or oppressive for the purposes of Section 91 of 
the Extradition Act, 2003.81 The High Court held that since the Magistrate was in a better 

72 ibid [7] – [8].
73 ibid [9] – [10].
74 ibid [11].
75 Martin Ashley (n 4) [12].
76 ibid [10].
77 ibid [11]. 
78 ibid [11].
79 ibid [11]. (Note: Even the subsequent expert commissioned by Varley i.e. Professor Rod Morgan 

did not support Varleys case of Article 3 violations.)
80 Martin Ashley (n 4) [15].
81 Raymond Andrew Varley (n 5) [1].
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position to appraise the evidence, the scope of appeal would only be limited to a review of 
the decision.82 In this backdrop, the High Court upheld the view of the Magistrate’s Court 
that	the	evidence	of	Linda	Atterton	was	sufficient	to	return	a	finding	that	the	accused	was	
in fact suffering from dementia and accordingly the extradition of the accused would be 
barred by Section 91 of the Extradition Act, 2003.83 Additionally, the High Court rejected 
the undertaking provided by India, to the effect that, if it were to be found after extradition, 
that the accused was unable to stand trial as per Section 329 – 331 of the Code of Criminal 
Procedure, 1973 (‘Cr.P.C.’) within a period of 18 months, the accused would be repatriated 
to the United Kingdom.84 

v. ContradiCtions and inConsistenCies

A review of these decisions side by side throws up many internal inconsistencies and 
startling errors in analysis, that leave one with the impression that the denial of extradition 
in	the	abovementioned	cases	lacked	cogent	legal	reasons,	with	superfluous	legal	analysis	
being conducted to impart the veneer of due process. 

First, the High Court in Ravi Shankaran and the High Court in Varley clearly took a 
diametrically opposite view on the scope of an appeal before the High Court. In the case of 
Ravi Shankaran, it was held that since trial had not taken place before the District Judge, 
the High Court was in as good a position to make an assessment of the evidence and that 
in considering an extradition appeal, the High Court should carry out its own assessment 
de novo.85 In contradistinction, the High Court in the case of Varley came to the conclusion 
that the scope of the appeal was limited to a review of the District Judge’s decision and that 
since it could not be said that the conclusion was perverse or manifestly against the weight 
of the evidence, there was no scope for interference in the Magistrate’s Decision.86 This 
inconsistency in opinion aside, the view taken by the High Court in Ravi Shankaran was 
clearly wrong in light of the decision of the High Court in Mariusz Artur Wiejak v Olsztyn 
Circuit Court of Poland,87 wherein Lord Justice Sedley described the scope of appeal under 
the Extradition Act, 2003 in the following terms:

The effect of sections 27(2) and (3) of the Extradition Act 2003 is that 
an appeal may be allowed only if, in this court’s judgment, the District 
Judge ought to have decided a question before her differently. This places 
the original issues very nearly at large before us, but with the obvious 
restrictions,	 first,	 that	 this	 court	 must	 consider	 the	 District	 Judge’s	

82 ibid [33], [45].
83 Raymond Andrew Varley (n 5) [32] – [35].
84 ibid [42].
85 Ravi Shankaran (n 7) [18].
86 ibid [33], [45].
87 [2007] EWHC 2123 (Admin) (Note: In context of Part I Extradition, but Section 27 closely 

mirrors Section 104) (See Also: Polish Judicial Authorities v Celinski [2015] EWHC 1274 
(Admin) [ 23])



reasons with great care in order to decide whether it differs from her and, 
secondly,	that	her	fact-findings,	at	least	where	she	has	heard	evidence,	
should ordinarily be respected in their entirety.88

Second, a common theme in both judgements is the presence of so-called experts - in 
the case of Ravi Shankaran, Professor Lau and in the case of Varley, Ms. Linda Atterton. 
Professor Lau’s ‘expert deposition’ on the value of Section 161 statements versus Section 
164 statements under the Code of Criminal Procedure, 1973 (‘Cr.P.C.’) is an aspect 
the High Court held could not be ignored.89 Unfortunately, this understanding is totally 
contrary to Indian law, as it is a settled proposition that Section 164 statements are usually 
recorded to bind down an untrustworthy witness to a statement which need may not be felt 
where the witness is considered trustworthy.90 Such a basic mistake in the understanding 
of the law, clearly belies the claims to expertise. Furthermore, one would not come amiss 
to describe the Professor as a stock witness on South Asian law, despite which the Court 
has expressed no caution while considering his opinion.91 A similar ‘expert’ is the basis of 
the decision in the case of Varley. Ms. Linda Atterton is admittedly not a doctor and is not 
competent	to	make	a	formal	or	pathological	medical	finding	and	certainly	not	a	finding	that	
involves the diagnosis of the medical condition in the future, an aspect that she seemingly 
admits in her cross examination.92 However, despite this dubious background, her evidence 
was	considered	reliable	and	sufficient	to	be	the	sole	basis	for	rejecting	the	extradition	of	an	
accused paedophile.93

This	brings	one	to	the	clearly	insufficient	evidence	relied	upon	by	the	High	Court	to	
defeat the extradition claims of India. First with respect to the evidence adduced in the 
case of Ravi Shankaran, it is a settled position of law that the process of authenticating 
witness evidence in extradition proceedings under Section 202 of the UK Extradition Act 
allows statements taken abroad to be submitted as evidence in place of the witness giving 
live evidence against the subject of the extradition request.94 Despite the incriminatory 

88 [2007] EWHC 2123 (Admin) [23].
89 Raymond Andrew Varley (n 5) [39], [43].
90 Ram Charan v State of UP AIR 1968 SC 1270 [10]; Krishan Kumar Malik v State of Haryana; 

2011 (7) SCC 130 [39]; R Shahji v State of Kerala (2013) 14 SCC 266 [27] – [29].
91 Professor Martin Lau was also called as an expert in Hanif Mohammed Umerji Patel v 

Government of India [2013 ] EWHC 819 (Admin) [21].
92 Raymond Andrew Varley (n 5) [25].
93 Kennedy v Cordia (Services) LLP (Scotland) [2016] UKSC 6. (Note: The Supreme Court 

in	 paragraph	 [44],	 specifically	 held	 that	 4	 considerations	 govern	 the	 admissibility	 of	 skilled	
evidence i.e. (i) whether the proposed skilled evidence will assist the court in its task; (ii) 
whether the witness has the necessary knowledge and experience; (iii) whether the witness is 
impartial in his or her presentation and assessment of the evidence; and (iv) whether there is a 
reliable body of knowledge or experience to underpin the expert’s evidence. It is clear that the 
District Judge has not considered the evidence of Linda Atterton within the context of principles 
(ii) (iii) and (iv).)

94 Hanif Mohammed Umerji Patel v Government of India [2013] EWHC 819 (Admin) [38], [31] – 
[46].
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statement of Khushwaha having been properly received, in the eyes of the High Court, 
what	was	one	of	the	most	clinching	factors	was	the	affidavit	filed	before	the	Magistrates	
Court, through the Defence, by the same Khushwaha who now disowned his statement 
5 years later.95 A similar situation was faced in the case of R v Governor of Pentonville 
Prisons, Ex. Parte Alves.96 There, the statement of a co–accused implicating the requested 
person was also withdrawn before the Magistrate, despite which the House of Lords noted: 

He however submitted that the magistrate was obliged to look at the 
whole of the evidence emanating from Price and that, since Price had 
retracted his Swedish evidence in so far as it implicated the applicant, that 
evidence must be regarded as worthless and wholly unreliable, and 
so incapable of forming the basis of a committal. In my opinion, that 
submission was too sweeping. There can, after all, be more than one 
possible explanation why a witness may retract evidence given by him 
on a previous occasion; and, as must have been contemplated in Reg. v. 
Donat, 82 Cr.App.R. 173, one possibility may be that it is the later  
retraction, rather than the earlier evidence, which is not worthy of 
belief. At all events in the present case the question whether, in the 
light of Price’s subsequent retraction before the magistrate, his Swedish 
evidence	was	sufficient	to	justify	the	applicant’s	committal,	was	essentially 
a matter for the decision of the magistrate, who had heard Price give 
evidence before him. Indeed, if Mr. Newman was right, retraction in this 
country of evidence previously given in the requesting state would ipso 
facto discredit the evidence so given and so deprive the magistrate of 
any power to commit on that basis. I do not think that that can be right.97

To permit this evidence, which clearly was an afterthought on the part of Khushwaha 
at the instance of Ravi Shankaran, is to encourage a hit and run approach in extradition 
evidence, with witnesses being encouraged to sing different tunes before the authorities of 
the requesting state and before the courts of the requested state.98

Of similar effect is the quality of the evidence tendered by Linda Atterton. Despite his 
purportedly advanced stage of dementia, the accused had the wherewithal to self-diagnose 
himself, locate, contact and instruct her.99 Despite this glaring inconsistency, she repeatedly 
asserted that there was no possibility of the accused having faked the conditions or his 
symptoms.100 

95 Ravi Shankaran (n 7) [43].
96 [1993] AC 284.
97 [1993] AC 284, 291 – 292 (emphasis added).
98 Ravi Shankaran (n 7) [43].	(Note:	Affidavit	of	Jennifer	Mirza,	the	appellant’s	co	–	director	at	
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as Ms Mirza stood to gain substantially if Ravi Shankaran, the accused, were not to face trial.)

99 Raymond Andrew Varley (n 5) [11].
100 ibid [21].



In the case of Gary Beck v Ministry of Defence,101 the Senior Courts of England and 
Wales held that the permission to instruct new expert should be on the terms that the report 
of the previous expert be disclosed, so as to prevent expert shopping.102 In the case of 
Varley, he had initially been referred to one Dr. Sarah Canning, a clinical psychologist who 
had begun the investigation, and had recommended a head scan for the purposes of the 
medical investigation.103 Presumably not liking the direction of investigation conducted 
by an actual medical doctor, in the words of the High Court, Varley ‘took matters into his 
own hands’ and located Ms. Linda Atterton, on the internet.104 Applying the principle from 
Gary Beck,	the	Magistrate	and	High	Court	should	have	at	least	adverted	to	the	findings	of	
Dr. Sarah Canning and viewed the evidence given by Ms. Atterton from the prism of expert 
shopping. Furthermore, given the tenuous nature of the evidence, the High Court should 
have at least considered the undertaking provided by the Government as a suitable via 
media, instead of dismissing it outright.105 

Further, it was held by the Magistrate in the case of Varley, at the very outset, that the 
burden to establish by way of positive evidence that there would be substantial prejudice 
for the purposes of Section 91 of the Extradition Act, 2003, was on the accused.106 However 
despite	this	finding,	it	is	apparent	that	the	Magistrate	and	High	Court	have	proceeded	on	
the	basis	that	since	the	accused	had	entered	evidence,	despite	it	being	admittedly	flimsy,	it	
became incumbent upon India to displace that proof by way of leading its own experts.107 
While the High Court108 cited the case of The Government of the Republic of South v Shrien 
Dewani,109 it did not consider the evidence of Linda Atterton against the high standard 
of proof available in that case i.e. two leading professors of psychology, who worked in 
hospitals,	who	came	up	with	an	agreed	set	of	findings	on	the	medical	condition	of	the	patient	
which was supplemented by the treating doctor’s evidence and their own oral statements.110

Another troubling aspect, is the seemingly divergent approaches on the value to be 
given to a sovereign undertaking by India. In Ravi Shankaran, the High Court heaped high 
praise on India:

It is true that India is not party to the ECHR or other international 
treaties	that	accord	specific	human	rights	to	those	within	its	jurisdiction.	
Nevertheless, it is a democracy governed by the rule of law with a 
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developed and effective system of law. It has a constitution requiring 
respect for fundamental rights including the protection of life, liberty and 
access to a court. There have been long and extensive bi-lateral relations 
between the governments of the United Kingdom and India. India is a 
leading member of the Commonwealth and there have been friendly 
exchanges between the judiciary of the United Kingdom and India.111

In this light both the High Court112 as well as the Magistrate113 were pleased to accept the 
undertaking provided by the CBI, to the extent that it would not oppose any bail application 
moved by the accused, if he were to be extradited, thus allaying any apprehensions that the 
Article 5 ECHR rights of the accused would be violated.

However, in the case of Varley, an undertaking by the Under-Secretary of State on 
behalf of India, to allay the concerns under Section 91 of Extradition Act, 2003, was 
rejected by the High Court.114 The undertaking was to the effect that if the accused were 
to	 be	 extradited,	 and	 if	 it	were	 to	 be	 found	 that	 he	was	 unfit	 to	 participate	 in	 the	 trial	
within the meaning of Section 329 to 331 Cr.P.C. within a reasonable period of about 18 
months, then the accused would be repatriated to the United Kingdom.115 The High Court 
on the basis that the evidence was not before the Magistrate and because of the imperative 
nature of Section 91, rejected this undertaking without any cogent reasoning as to why this 
safeguard	would	not	be	sufficient.116 It is interesting to note that a similar undertaking was 
called upon by the High Court in Government of the Republic of South v Shrien Dewani117 
as a precondition for permitting the extradition of the accused therein, holding as follows:

60. The circumstances of this case are such that we consider on the 
findings	made	by	the	District	Judge,	it	would	be	unjust	and	oppressive	to	
return him without such an undertaking. It must be for the Government 
of the Republic of South Africa to decide whether it wishes to give such 
an undertaking to the following effect. In the event of the appellant being 
found	unfit	to	be	tried,	he	will	be	free	to	return	to	the	UK,	unless	there	is	
found to be a realistic prospect of his being tried within a year (or other 
stated	reasonable	period)	of	that	finding	and	the	trial	takes	place	within	
the period. In any event the appellant must be free to return in the event 
a	Court	in	South	Africa,	having	found	him	unfit	to	be	tried,	embarked	
on the process of determining under the Criminal Procedure Act 1977 
whether he did the act.

111 Ravi Shankaran (n 7) [66].
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113 The Government of India v Ravi Shankaran (n 6) [50] – [54].
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61. If such an undertaking was given, then it would not be oppressive or 
unjust. A similar course was suggested in Sullivan v United States [2012] 
EWHC 1680 (Admin) in a case where one possible eventuality was that 
the requested person would be liable to an order of civil commitment in 
flagrant	denial	of	his	Convention	rights.

While in the case of Shrein Dewani, the High Court was pleased to record the 
importance of delivering justice in the following terms:

The death of the appellant’s wife Anni occurred over three years ago. 
The interests of justice, including the interests of her family who like 
other families of murdered persons wish to see a trial take place as soon 
as is practicable, require expedition and that there should be no further 
delay, provided that proper protection is afforded to the appellant in the 
manner we have set out.118

No similar homilies were delivered for the victims of Varley, who were innocent 
hapless orphans, and despite the insurmountable evidence, Varley walked away scot free 
without ever standing trial for his crimes.

vi. ConClusion

This paper has set out a number of inconsistencies in the judgements in the cases of 
Ravi Shankaran and Varley, to make not only the point that the same are erroneous and 
require to be reconsidered, but also to make the broader point that these inconsistencies 
leave one with the impression that the decision to refuse was inevitable. While there is 
little that can be done in relation to these cases, the current lethal combination of lack of 
specialization, political will and diplomatic effort, continue to ensure that India’s track 
record in extraditions remains abysmal. 

On specialization, the need of the hour is to create a specialised unit within the CBI 
and National Investigation Agency, which would be responsible for extraditions and in 
assisting other investigative units from the outset where the case might involve extradition 
of fugitives. This would present a number of advantages and would ensure speedy follow 
up on the extradition process and obviate delays. 

One must not lose sight of the fact that extradition is an executive process governed by 
legal standards and the importance of India leveraging its diplomatic relations to secure a 
better position cannot be underestimated. India must go on a diplomatic offensive to point 
out the unfair nature of rulings in extradition cases and negotiate its way into Category 1 
of the Part II nations for the Extradition Act, which would mean that it would not have to 
establish a prima facie case for the purposes of Part II of the Extradition Act. 

118  ibid [62].
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Unless the government of the day is willing to critically reappraise this framework, 
future and current extradition requests of India to the United Kingdom are bound to end 
with the same results, regardless of the accompanying histrionics. 


